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In the April 1956 issue of the JAG Journal, by means LT Horace B. Robertson, Legal Research and De- 


of this column, announcement was made of the program Jr., USN partmental Recommenda- os 
under which Certificates of Literary Merit in the Field Office of JAG tions to the Interdepart- to : nt 
of Law would be awarded. mental Committee for the Policy 





These certificates have as their Study of Jurisdiction over mee 
objective the recognition of Federal Areas Within the A a 
outstanding work coming to States—July 1955 b oe 
° e y 
re as een Oe Le 1G Yee A. Yen Asti: Satie Gabe 
udge Advocate General by : : 
: ; Rinteln, USNR Federal Reservations— ffirst o 
means of articles, official let- sees 
bai ; : Office of JAG Problems and_ Policies. Pheld ¢ 
ters, or opinions written in the July i JAG J 1 
field of law. No hard and fast a ee — ” —_ 
rules were set concerning the LCDR Kurt Hallgarten, Article: Extra-Judicial t 
papers to be considered for USNR Confessions and Admis- ‘ 
awards other than that they must have been signed or Office of JAG sions as Evidence in 7 
published during 1955. Courts-Martial — August- j 
In order to select the ten best papers, an initial screen- September issues, JAG 
ing was conducted in the Office of the Judge Advocate Journal 
General from the Division Director level on up. This ren — : 
screening resulted in a final group of twenty-seven LT JG William R. Mur- Opinion ConSsTs the 
papers, written by twenty-two authors. Selected from phy, USNR execution of judgments = 
among this group for awards for the year 1955 are the Office of JAG against personal property 
following authors and the papers upon which the awards pl personnel, September N 
are based. The listing is in chronological order by date 1955 c] 
of publication or signature: CDR Robert H. Rathbun, Article: Military Justice } The. 
CDR Jerry R. Siefert, Article: State and Local toa es te Re Ie Reeve 
: ‘ Office of JAG Supplement — November f Genc 
USN Taxation of Service Per- iene 2h 3 1 . 
Office of JAG sonnel. February issue, . seni and 
JAG Journal CDR Merlin H. Staring, Study of legal authorities | 0ce2 
' USN and naval policy appli- {juris 
LCDR Eugene J. P. Har- Article: The Theory of Belge ae a 
mon, USNR Punishment. March issue, ee oa sity yeni gun Libe 
Naval School of Justice JAG Journal y ‘ yomes mm iby 8 
cruises aboard naval ves- time 
MAJ Robert S. Stubbs, II, Article: Falsehoods. sels. November 1955 sove 
_USMC . j - March issue, JAG Journal The ten authors above are to be congratulated on the |SOve 
First Marine Air Wing 


accomplishment of work of such a high caliber. The Jimp 
CDR Joseph B. McDevitt, JAG Instruction 5810.150f ability these officers have demonstrated to think logically 


seas 

USN 8 April 1955—Instructing and express their thoughts clearly in the consideration [sq | 
Office of JAG personnel in the _per- of legal problems will redound not only to their indi- ama 
formance of court-martial vidual benefit but to the credit of the naval service as of tl 

duties well. A hearty “well done” to our first ten recipients. oon: 


nine 


Yucrt. iimsiiitsintie by — 
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FREEDOM OF THE SEAS, THE TERRITORIAL 


SEA, AND THE DOCTRINE OF 


Rear Admiral Ricketts is the Special Assistant 
to the Deputy Chief of Naval Operations (Plans and 
Policy). Lieutenant (jg) Beck is assigned to the 
International Law Division, Office of the Judge 
Advocate General. 

The need for this article has been highlighted 
by two recent Inter-American Conferences which 
dealt with the subject of territorial waters. The 
first of these, the Inter-American Council of Jurists 
held at Mexico City in January of 1956, adopted 
a resolution which recited: 

“The distance of three miles as the limit of 
territorial waters is insufficient and does not 
constitute a rvie of general international law. 
Therefore, the enlargement of the zone of the 
sea traditionally called ‘territorial waters’ is 
justifiable. 

“Each state is competent to establish its 
territorial waters within reasonable limits. 


THE CONTINENTAL SHELF 


REAR ADMIRAL CLAUDE V. RICKETTS, USN 
AND 
LIEUTENANT(JG) STANLEY L. BECK, USN 


“Coastal states have the right of exclusive 

exploitation [of high seas fisheries re- 

sources] * * *,” 
Such extreme pronouncements were absent from 
the resolution adopted by the Inter-American 
Specialized Conference on Conservation of Nat- 
ural Resources of the Continental Shelf and 
Oceanic Waters held at Ciudad Trujillo in March 
1956. The authors attended that conference as 
members of the U. S. delegation. The _ Inter- 
national Law Commission [ILC] of the United 
Nations is to consider its draft articles on the 
regime of the high seas during its eighth session 
now taking place at Geneva. CDR Burdick H. 
Brittin, USN, Director of the International Law Di- 
vision of the Office of the Judge Advocate General, 
is in Geneva attending the ILC session. The ILC 
drafts will later be considered by the U. N. General 
Assembly at New York in the Fall of 1956. 





N THE DAYS OF COLUMBUS, nations 
claimed sovereignty over vast ocean areas. 
The Adriatic and Ligurian Seas came under the 
sovereignty of the Republics of Venice and 
Genoa, respectively. Spain claimed the Pacific 
and the Gulf of Mexico; Portugal, the Indian 
Ocean and the Southern Atlantic. The Dutch 
jurist, Grotius urged in 1609 in “Mare 
Liberum” that the sea cannot be appropriated 
by any state. Gradually, the growth of mari- 
time commerce proved to those nations claiming 
sovereignty over the oceans that maritime 
sovereignty to be valid must be effective. More 
important, there arose the realization that the 
seas are an international highway and should be 
so maintained in the interest of commerce 
among the nations of the world. This doctrine 
of the freedom of the high seas, universally rec- 
ognized since the end of the first quarter of the 
‘nineteenth century, was more recently analyzed 
by the International Law Commission in its 
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1955 draft articles as comprising the following 
elements, inter alia: 

(1) freedom of navigation; 

(2) freedom of fishing; 

(3) freedom to lay submarine cables and 

pipe lines; 
(4) freedom to fly over the high seas. 
There arose along with the doctrine of the 

freedom of the seas the concept of a narrow belt 
of territorial waters, a last vestigial remnant 
of the withered claims to control over vast areas 
of the oceans. The breadth of this belt was con- 
veniently fixed at one marine league (3 nautical 
miles), the unit of distance used in connection 
with thesea. Although certain nations lay claim 
to a territorial sea broader than one marine 
league,’ e. g., the USSR claims 12 miles, the 
three mile limit is the only one recognized by the 


1. For limits of the territorial sea claimed by the various states as 
summarized by the International Law Commission in 1952 see The 
Law of Naval Warfare, Naval Warfare Information Publication 
10-2 p. 4-7. 
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United States. Apart from historical explana- 
tions, the existence of a maritime belt constitut- 
ing an extension of the territory of a coastal 
state can be justified primarily on the basis of 
the interest of the coastal state in regulating 
commerce entering and leaving its ports. This 
interest is of such paramount importance to the 
coastal state that an extension of its sovereignty 
over a maritime belt or territorial sea is justi- 
fied. Even the sovereignty of the coastal state, 
however, must yield to the doctrine of the free- 
dom of the seas in cases where foreign ships use 
territorial waters as a thoroughfare between 
two points outside those waters. Thus the 
right of “innocent passage” constitutes a well 
recognized limitation on a state’s sovereignty 
over its territorial sea. However, even those 
ships enjoying the right of innocent passage 
must obey reasonable rules laid down by the 
coastal state in the interests of safety of navi- 
gation. With respect to warships in time of 
peace, innocent passage is exercised not as a 
right but as a privilege granted by the coastal 
state. Custom and courtesy dictate that per- 
mission be sought for such passage by warships 
except in those cases where the coastal state ex- 
pressly waives that requirement. 

Thus, on the one hand, we see the emergence 
of the doctrine of the freedom of the seas in the 
interest of the possession by ships of all states 
of the utmost liberty of navigation for purposes 
of trade. On the other hand, the doctrine of the 
territorial sea recognizes the interest of the 
coastal state in regulating commerce entering 
and leaving its ports. 

There are situations that arise, however, that 
do not fit neatly within either doctrine. In such 
cases international law recognizes in a coastal 
state limited jurisdiction beyond its territorial 
sea for specific purposes. Such extensions of 
limited jurisdiction of the coastal state beyond 
the territorial sea are known as contiguous 
zones. Thus, the use of the high seas by a ship 
lying offshore beyond the three mile limit for 
the purpose of introducing goods into the 
coastal state in violation of its customs laws 
would constitute an abuse of the freedom to use 
the high seas for legitimate commerce. To pro- 
tect the interest of the coastal state against such 
abuse, international law has recognized contigu- 
ous zones for customs purposes. 

The feasibility of the exploitation of the nat- 
ural resources of the continental shelf beyond 
the territorial sea has given rise to a fairly 
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recent right in the coastal state. Thus, in 1945 
President Truman proclaimed the jurisdiction 
and control of the United States over natura] 
resources of the subsoil and sea bed of the con- 
tinental shelf beneath the high seas but con- 
tiguous to the coasts of the United States. This 
proclamation was quickly followed by similar 
proclamations by other nations. Certain of 
these, however, as in the case of a decree by 
Argentina, purported at the same time to assert 
sovereignty over the epicontinental sea (the sea 
overlying the continental shelf). Still other 
countries on the Pacific coast of South America 
which have no appreciable continental shelf car- 
ried things one step further and declared an 
extension of national sovereignty over the sea 
contiguous to their coasts to a distance of 200 
miles. These attempts to extend unilaterally 
the territorial sea constituted merely an effort 
by the coastal state to preempt exclusive juris- 
diction over high seas fisheries adjacent to its 
territory. Efforts have been made to justify 
such measures on the pretext of conserving the 
resources of these fisheries. Granted there may 
arise problems of conservation with respect to 
high seas fisheries resources and granted the 
coastal state may share along with the other 
nations of the world an interest in the continued 
productivity of such resources, nevertheless, the 
continued productivity of those resources of the 
high seas which by international law constitute 
the shared wealth of nations may be insured 
only by cooperation among the nations in 
formulating and enforcing conservation pro- 
grams where necessary. 

What, you may ask, is the interest of the U. S. 
Navy in the breadth of the territorial sea and 
in the claims of certain states to sovereignty 
over areas of high seas? The United States is 
a maritime nation. The role of our Navy in 
keeping the seas free for international com- 
merce must not be underestimated. Moreover, 
the interest of the United States as a member 
of the family of nations in preserving the peace 
is best served by affording maximum freedom 
and range to warships and aircraft of the U. S. 
Navy. That such mobility of naval power 
serves as a powerful deterrent to would-be ag- 
gressors can scarcely be questioned. 

Every U. S. naval officer should recognize 
that it is his personal responsibility to protect 
the doctrine of the freedom of the seas. That: 
freedom, as most freedoms worth preserving. 
has not been come by easily; and we must br: 
aware of its origins and significance in order to 
defend it most effectively. 
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RECENT DECISIONS OF THE 


OMPTROLLER GENERAL 





TRANSPORTATION HOUSEHOLD EFFECTS—PERMANENT CHANGE 
OF VESSEL ORDERED WHILE ON SEA DUTY—A transfer, 
between vessels, of a member of the naval service on sea 
duty is not an assignment from shore duty to sea duty 
so as to entitle the member to transportation of house- 
hold effects to a selected point at Government expense 
and, therefore, on transfer from sea duty to sea duty 
the member is limited to the cost of shipping his house- 
hold effects from the old home port, or yard, of the vessel 
to the new home port. CompGen Decision B-126091, 2 
February 1956. 

REENLISTMENT BONUS—CAREER COMPENSATION ACT OF 1949 
AS AMENDED BY ACT OF JULY 16, 1954—The reenlistment 
bonus provided by Section 208 of the Career Compensa- 
tion Act of 1949 is payable for the number of years a 
member of the uniformed services reenlists at any one 
time, and not for the aggregate number of years of two 
or more reenlistments. 34 CompGen 323, Modified. 
CompGen Decision B-122116, 17 January 1956. 
TRANSPORTATION—DEPENDENTS AND HOUSEHOLD EFFECTS— 
MEMBERS OF UNIFORMED SERVICES—MISSING, INJURED, OR 
DEAD—Dependents and household effects of members 
of the uniformed services may be moved at Government 


Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


expense, pursuant to Section 12 of the Missing Persons 
Act, on each occasion when the member is officially re- 
ported to be injured, missing for 30 days or more, in- 
terned in a foreign country, captured by a hostile force, 
or dead, provided there is an administrative determina- 
tion that a reasonable relationship exists between the 
conditions and circumstances of the dependents and the 
destinations to which transportation is requested. 
CompGen Decision B-125181, 16 January 1956. 
PAY—AFTER EXPIRATION OF ENLISTMENT—DURING HOSPITAL- 
IZATION AND DISABILITY RETIREMENT PROCEEDINGS AFTER 
CONFINEMENT—A Navy enlisted man who is retained to 
serve a court-martial sentence after expiration of enlist- 
ment, and who after completion of the sentence is re- 
tained for medical treatment of a condition discovered 
during confinement, may not be regarded as being re- 
tained originally for medical care to receive the pay and 
allowances provided by the Act of December 12, 1941, for 
the period of confinement; however, pay and allowances 
may be paid for the period of medical treatment after 
completion of the sentence and for the period awaiting 
disability retirement proceedings. CompGen Decision 
B-124446, 22 December 1955. 
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Bulletin Board 


The following is a letter from Deputy Secretary of 
Defense, Reuben B. Robertson, Jr., of 20 December 1955, 
to the Secretaries of the Armed Forces, on the subject 
of Investigative Practices. 

“It has come to my attention in recent months that 
certain practices which reflected adversely upon the 
Services have been used, on occasion, in the investigation 
of alleged crimes involving military personnel. Spe- 
cifically I refer to methods used in conducting ‘line-ups’ 
to identify offenders alleged to be Negro members of 
the Armed Forces. 

“Three instances have been cited by the public and 
the press in which it is asserted that all Negro personnel 
of integrated units, without selection other than by race, 
were required to undergo ‘line-up’. In all three cases 
the results were negative in identifying the offender. 
The incidents resulted in embarrassment to personnel 
sensitive to being singled out solely on the basis of their 
race, and in general deterioration of morale in the units. 

“*Tine-up’ is one of the accepted means of obtaining 
further identification of persons suspected of having 
committed offenses. Extreme caution must be taken, 


however, to avoid prejudice to the rights of innocent 





persons. Particular care is required to prevent action 
which may be construed as discrimination against any 
group. When available facts clearly support race as a 
differentiating factor in the identification of suspects, 
there is a basis for confining investigation to that group, 
but every effort must be made to further delimit the 
number of individuals considered as potential suspects. 

“The exercise of sound command judgment in all such 
cases affecting morale and public relations will con- 
tribute to the continued successful implementation of the 
Armed Forces integration policy.” 


RESERVE LAW PROGRAM BRANCH 
Law Seminars For Reserve Officers 


Two Law Seminars will be held this summer, open to 
Reserve Officers. A West Coast Law Seminar will be 
convened July 1-15 at San Francisco, Calif., and an 
East Coast Law Seminar at Great Lakes, IIll., August 
5-18. Quotas will be available for the West Coast Law 
Seminar to Officers in the 11th, 12th, 13th and the 
western parts of the 8th and 9th Districts. Quotas 
will be available for the East Coast Law Seminar to 
Officers in the remaining Districts including PRNC. 
While priority will be given 1625 (Law) Officers, you 
do not need to be a lawyer to be eligible. Quotas are 
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also available for Marine Corps and Coast Guard 
Officers. 

Training during the first week of the tour will include 
legal subjects not related to military justice and naval 
matters of general naval interest, while the second 
week will be an intensive refresher course in military 
justice. Guest lecturers from professional, govern- 
mental, and educational agencies will be invited to par- 
ticipate during the first week’s program. The Naval 


School of Justice will conduct the second week with in. 
structors furnished by the School. A moot court play 
will be staged on the last Friday night with personne 
furnished by the School. 

It is expected that these Seminars will be of wid 
interest to Reserve Officers and an active participation 
is anticipated. Requests for this duty should be mad 
as early as practicable through the usual official 
channels. 








CMR DIGESTS 


JURISDICTION—Article 2(11), UCMJ is a proper constitutional 
basis for trial of civilians by court-martial who are ‘‘accompany- 
ing” or ‘‘serving with’’ an armed force in certain foreign countries. 


@ The accused was a civilian employee of the Philco 
Company who was serving at an Air Force Base in 
Japan as a technician. He worked with Air Force per- 
sonnel, was supervised by Air Force personnel, was bil- 
leted and fed by the Air Force, and was accorded post 
exchange privileges. One night he and a few friends 
were gathered together in the accused’s quarters. The 
accused demonstrated the game of “Russian Roulette” 
on a friend; but erred in guessing the location of the bul- 
let in the revolver, thereby seriously wounding his 
friend. 

The accused was tried and convicted by GCM of as- 
sault with a dangerous weapon in violation of Article 
128, UCMJ. He was sentenced to pay a fine of $750.00 
and to be confined at hard labor until the fine was paid 
but for not more than one year. The conviction was 
affirmed by a board of review and the accused’s appeal 
to the Court of Military Appeals was granted for the 
purpose of determining “whether the court-martial pes- 
sessed jurisdiction to try the accused.” 

The Court discussed the recent U. S. Supreme Court 
case of Toth v. Quarles, 350 U. S. 11 which held Article 
3 (a), UCMJ unconstitutional. Also the Court dis- 
cussed in detail the historical precedents of the trials of 
certain classes of civilians by courts-martial. 

The jurisdiction over the accused, it was agreed, de- 
pended upon Article 2 (11) UCMJ. The Court stated 
in this regard that “* * * an accused may be regarded 
as ‘accompanying’ or ‘serving with’ an armed force, 
even though he is not directly employed by such a force 
or the Government, but, instead, works for a contractor 
engaged on a military project, or serves on a merchant 
ship carrying war supplies or troops. The test is 
whether he has moved with a military operation and 
whether his presence with the armed force was not 
merely incidental, but directly connected with, or de- 
pendent upon, the activities of the armed force or its 
personnel. * * *” The Court determined that in the 
present case the accused stood on the same footing as 
would any civilian employed directly by an armed 
force in an overseas area. 

The Court stated that after considering the problem 
in all of its aspects “a holding in favor of jurisdiction is 
demanded by constitutional construction, Congressional 
amendment, and Supreme Court precedent.” The deci- 
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sion of the board of review was affirmed. U. S. vy. 
Burney, 6 USCMA 776, 21 CMR 98. 


UNSENTENCED PRISONERS—Congress has decreed that, until con- 
victed, one charged with a crime may be confined under certain 
conditions, but he shall not be subjected to punishment. 


@ At the time of the offenses in question, the accused 
was in confinement at the post stockade, awaiting trial 
on charges subsequently dismissed. He was working, 
in both instances, with sentenced prisoners. 

In the first instance the accused refused to continue 
digging a ditch. He was taken before the confinement 
officer who ordered him to return to his task, but the 
accused refused. A few weeks later the accused dis- 
obeyed an NCO who ordered him to carry certain rocks 
to a rock pile. The accused was tried and convicted by 
GCM for willful disobedience of a superior officer and 
willful disobedience of a non-commissioned officer. He 
was sentenced to a DD, total forfeiture, and confinement 
at hard labor for five and one-half years. The convening 
authority approved the findings and sentence, but re- 
duced the confinement to three years. A board of review 
affirmed the coriviction, but further reduced the confine- 
ment to two years. An appeal was granted by the Court 
of Military Appeals to determine whether or not the 
orders disobeyed were legal. 

The Court examined in detail the laws and regulations 
concerning the treatment of sentenced and unsentenced 
prisoners. It concluded that Congress in the UCMJ in- 
tended to distinguish between the treatment received by 
these two classes of prisoners in favor of persons await- 
ing trial. Congress decreed, the Court stated, that until 
convicted, one charged with a crime shall not be sub- 
jected to punishment. 

Nevertheless, the Court instructed, Congress intended 
a realistic approach by stockade officials to the utiliza- 
tion of military manpower. Also it pointed out that all 
servicemen can be gainfully used. In this regard the 
crucial question is “whether the circumstances and con- 
ditions surrounding the giving of the order show that 
the accused was being punished.” The Court gave 6 
factors to consider in making this determination. They 
are: (1) Was the accused compelled to work with sen- 
tenced prisoners? (2) Was he required to observe the 
same work schedules and duty hours? (3) Was the type 
of work assigned to him normally the same as that per- 
formed by persons serving sentences at hard labor? 
(4) Was he dressed so as to be distinguishable from 


(Continued on page 16) 
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NARCOTICS OFFENSES 


MAJOR R. S. STUBBS II, USMC 


EN ORDER TO PRESERVE “the integrity 
of human beings from the known deleterious 
effects of narcotics’, the Manual for Courts- 
Martial provides for the punishment of those 
members of the military service who use or 
possess habit-forming narcotics drugs or mari- 
huana.2 These offenses are charged as violations 
of Article 134, although, in a proper case, the 
offense may lie under Article 92.* The usual 
narcotics case involves the drug itself, but many 
commands have promulgated orders making 
criminal the possession of instruments or para- 
phernalia for the administration of the drugs.* 
In eases involving such orders, an exception is 
usually made to the presumably wrongful pos- 
session where the possession is necessary for 
medical treatment or household use. Where a 
violation of such an order is alleged, a prima 
facie case is made out by the prosecution when 
possession is shown, and the accused must bring 
his case within the order’s exceptions or in other 
ways explain his possession.° 
The most common offenses involving drugs 
or narcotics are those involving use or posses- 
sion, charged under Article 134. In pleading, 
the only difference is in the descriptive verbs 
used. Neither the exact hour nor the exact 
place is of the essence in pleading these of- 
fenses;* and where wrongful use is charged, 
the accused’s lack of consent is not a necessary 
element, although it may bear on the question 
of knowledge.* In pleading these offenses 
wherein a particular drug is named, the qual- 
ities and characteristics of the drug determine 


whether it is a “habit-forming drug’. In most 





1. CGCM 9823-25, Howe, 18 CMR 463, at 465. 

2. Par. 213a MCM, 1951. See Forms 136 and 137, Article 134, Ap- 
pendix 6c, to the Manual. 

3. But where the substance of the order violated involves narcotics, 
that fact may not operate to permit an increased punishment. 
See note 5, page 221, MCM, 1951. NCM 324, Hardy, 16 CMR 388. 

4. In the absence of an order prohibiting possession, it is no offense 
for an accused to possess instruments which could be used for 
the injecting of habit-forming drugs. CGCM 9813, Lefort, 15 
CMR 596. 

5. U. S. v. Welborne, 2 USCMA 378, 9 CMR 8; U. S. v. Christope, 2 
USCMA 375, 9 CMR 5; U. S. v. Berry, 2 USCMA 374, 9 CMR 4; 
U. S. v. Gohagen, 2 USCMA 175, 7 CMR 51; ACM 9347, Kennedy, 
17 CMR 767; CM 361266, Ward, 9 CMR 516. See, CM 356277, 
Durham, 6 CMR 320, where the accused met the evidence 


successfully. 

6. See Forms 136 and 137 for pleading violations of Article 134 in 
Appendix 6c, MCM, 1951. 

7. NCM 283, Overton, 14 CMR 489. 

8. ACM 4702, Norman and Smith, 5 CMR 675. 

9. ACM 10261, Simmons, 19 CMR 640; ACM 7072, Hawk, 12 CMR 741. 


instances the court may judicially note pharma- 
ceutical tests and pharmacopeia in determining 
the character of a drug alleged,’ but if mari- 
huana is the substance named in the specifica- 
tion, the evidence must unequivocally establish 
its identity... Marihuana is considered to be a 
narcotic drug and produces an effect similar 
to habit-forming drugs,” but it should not be 
designated “habit-forming” in a specification.” 
Although it is not error to plead wrongful pos- 
session of marihuana and other narcotic drugs 
in separate specifications—even where all were 
found in the same container in the accused’s pos- 
session, it will be error to assess a maximum 
punishment for each specification, there being 
but one wrongful act."* 

Introducing narcotics aboard a military sta- 
tion,” sale of narcotics, and larceny of nar- 
cotics 7 are separate and distinct offenses from 
one involving mere possession. 

To sustain a conviction for the wrongful pos- 
session of narcotics, the element of wrongful- 
ness must be proven as alleged.* In the 
absence of a credible explanation, mere pos- 
session raises a strong inference that the pos- 
session was wrongful per se.” This inference 
may be rebutted by the accused or it may be 
buttressed by other evidence.” The presump- 
10. Simmons, supra note 9; Hawk, supra note 9; CM 351646, Halli- 

well, 4 CMR 283. 

11. U. S. v. Jones, 2 USCMA 80, 6 CMR 80; NCM 40, Hogan, 1 CMR 
523. 

12. ACM S-8287, Harrison, 15 CMR 625; CM 368442, Haddad and 
Mason, 14 CMR 294. 

13. Overton, supra note 7. 

14, Haddad and Mason, supra note 12. 

15. U. S. v. Jones, supra note 11; Simmons, supra note 9. 

16. U. S. v. Allums, 5 USCMA 435, 18 CMR 59; Simmons, supra note 
9. This offense may be punished in the same manner as the 
wrongful possession of a habit-forming drug. Simons, supra. 

17. Howe, supra note 1; Halliwell, supra note 10. 

18. So where the accused was charged with possession of marihuana, 
there being no allegation of wrongfulness in the specification, it 
was held that no offense was charged and accordingly the finding 
of guilty was set aside. ACM 4053, Saunders, 1 CMR 663. See 
also, ACM S-1432, Lewis, 1 CMR 601, where it was held that a 
finding of guilty to a specification which, as approved, merely 
alleged possession, the allegations of wrongfulness having been 
deleted by the action of the reviewing authority, cannot be 
sustained. 

19. Par. 213a MCM, 1951; ACM 8695, Yates, 16 CMR 629; CM 
366493, MclIlwain, 13 CMR 194; ACM 5009, Gilbert, 5 CMR 708; 
Lewis, supra note 18. 

20. Previous use of narcotics, Gilbert, supra note 19; CM 347413, 
Faraco, 1 CMR 356; frequenting establishments where known 
users meet, Gilbert, supra; long possession even though original 
acquisition was lawful, CM 346339, Beazley, 1 CMR 231. The 


presumption of wrongfulness may also be applied to a conscious 
sale of a habit-forming drug. Simmons, supra note 9. 
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tion of wrongfulness arising from a possession 
is equally applicable to a use,” and it too may 
be rebutted by the accused.”2. The presumption 
thus arising from a proven use or possession of 
narcotics is intended to place the burden on an 
accused to come forward with evidence to show 
that his use or possession was within any ex- 
ceptions permitted by law, or that he had no 
knowledge of the use or possession.** This pre- 
sumption does not, however, operate to deprive 
the accused of the defense of lack of knowledge.** 

The possession required in wrongful posses- 
sion of narcotics must be a conscious possession ; 
otherwise wrongful possession is not estab- 
lished. This conscious knowledge of the 
physical presence of the narcotics is the essence 
of the offense of wrongful possession; but 
knowledge of the contraband character (as dis- 
tinguished from identity) of the narcotics and 
the unlawfulness of the possession is im- 
material.2* Lack of knowledge as to the iden- 
tity of the narcotic, that is, whether, in fact, it 
is a narcotic or not, is a defense to a charge of 
wrongful possession.”*’ The testimony of the 
accused which negates a conscious knowledge 
of the presence or identity of narcotics, if not 
inherently improbable or unworthy of belief, 
will be sufficient, generally, to raise the issue.” 
Once knowledge is reasonably placed in issue by 
the evidence, it must be included in instructions 
on the elements of the offense.”® In requiring 
these instructions, it is immaterial whether 
knowledge is an element of the offense or an 
affirmative defense.*° An instruction as to 





21. Yates, supra note 19. 

22. U. S. v. Greenwood, 6 USCMA 209, 19 CMR 335; U. S. v. Reese, 
5 USCMA 560, 18 CMR 184; U. S. v. Hughes, 5 USCMA 374, 17 
CMR 374; U. S. v. Lampkins, 4 USCMA 31, 15 CMR 31; and, 
ACM 9137, Taylor, 17 CMR 753, where the accused contended that 
the morphine found by tests to be in his system could have been 
taken only by prescription and he produced an official prescription. 

23. U. S. v. Grier, 6 USCMA 218, 19 CMR 344; U. S. v. Greenwood, 
supra note 22. 

24. U.S. v. Greenwood, supra note 22. 

25. U. S. v. Greenwood, supra note 22; U. S. v. Reese, supra note 22; 
U. S. v. Hughes, supra note 22; U. S. v. Lampkins, supra note 
22; ACM S-9000, Hughes, 16 CMR 559; McElwain, supra note 19. 

26. U. S. v. Greenwood, supra note 22; U. S. v. Hughes, supra note 
22; ACM 9937, Cavett, 18 CMR 793. An asserted lack of knowl- 
edge in this regard is nothing more than a purported defense of 
ignorance of law and as such is without merit. U. S. v. Green- 
wood, supra. 

27. U.S. v. Greenwood, supra note 22. 

28. U. S. v. Cavett, 6 USCMA 235, 19 CMR 361; U. S. v. Grier, supra 
note 23. 

29. U. S. v. Greenwood, supra note 22; U.S. v. Reese, supra note 22; 
U. S. v. Hughes, supra note 22; U. S. v. Lampkins, supra note 22; 
Cavett, supra note 26. Exculpatory statements of the accused 
may raise an issue as to knowledge. U. S. v. Hughes, supra. 
See also, U. S. v. Greenwood, supra, the accused could not com- 
plain where the issue was not raised. See NCM 282, Hart, 14 
CMR 486, and Halliwell, supra note 10, for cases involving a 
general instruction under Article 134. 

30. U. S. v. Grier, supra note 23; U. S. v. Hughes, supra note 22. 
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wrongfulness of possession does not cover con- 
scious knowledge.** Where knowledge is in is- 
sue and the accused claims an honest ignorance 
or mistake of fact, such ignorance or mistake 
will operate as a defense, regardless of its 
reasonableness or whether it resulted from 
carelessness on the part of the accused.” 

The law on wrongful use is much the same as 
that for wrongful possession of narcotics. As 
noted earlier, proof of the presence of narcotics 
in the accused’s body, thus indicating a use, will 
raise an inference that the use was wrongful, 
unless made within the exceptions shown in the 
Manual.* This presumption does not deny an 
accused the defense of ignorance or mistake of 
fact, but merely places a burden on him to show 
such a defense or to bring his case within the 
exceptions in the Manual.** The accused by his 
own testimony may show that he was unaware 
of the ingestion of the drug (ignorance of fact) 
or that he was unaware of the identity of a sub- 
stance knowingly used (mistake of fact), and 
such a showing, if worthy of belief and not in- 
herently improbable, will be sufficient to raise 
the issue of knowledge, thus requiring instruc- 
tions thereon.* This issue may be raised by the 
Government’s evidence as well as the testimony 
of the accused, and once raised, instructions are 
required, whether the issue be considered an 
element of the offense or an affimative de- 
fense.** Instructions which are confined to a 
description of the use as “wrongful” are insuffi- 
cient,” and those which require that the ignor- 
ance or mistake of fact be reasonable are erro- 
neous.** Mere ignorance of law, such as ignor- 
ance that a known narcotic is contraband or that 
its use is unlawful, does not amount to a defense 
= law and will raise no requirement for instruc- 

ions.*° 


31. U. S. v. Reese, supra note 22; U. S. v. Hughes, supra note 22. 

32. U. S. v. Miller, 6 USCMA 495, 20 CMR 211; U. S. v. Cavett, supra 
note 28; U. S. v. Greenwood, supra note 22; U. S. v. Lampkins, 
supra note 22. 

33. U. S. v. Crawford, 6 USCMA 517, 20 CMR 233; Yates, supra note 
19. The exceptions noted in par. 213a MCM, 1951, are (1) pre- 
scription of physician not obtained by fraud, (2) accident or 
mistake, and (3) performance of duty. 

34. U. S. v. Grier, supra note 23; U. S. v. Greenwood, supra note 22. 

35. U. S. v. Bergen, 6 USCMA 601, 20 CMR 317; U. S. v. Dixon, 6 
USCMA 484, 20 CMR 200; U. S. v. Cavett, supra note 28; U. S. 
v. Grier, supra note 23; U. S. v. Greenwood, supra note 22. 

36. U. S. v. Crawford, supra note 33; U. S. v. Dixon, supra note 35; 
U. S. v. Chinn, 6 USCMA 327, 20 CMR 43; U.S. v. Cavett, supra 
note 28; U. S. v. Grier, supra note 23. If honest lack of knowl- 
edge is not raised, no instructions are required. U.S. v. Brown, 
6 USCMA 237, 19 CMR 363; U.S. v. Chinn, supra; U.S. v. Green- 
wood, supra note 22. 

37. U.S. v. Grier, supra note 23. 

38. U. S. v.. Bergen, supra note 35; U. S. v. Hansen, 6 USCMA 582, 
20 CMR 298; U. S. v. Brown, supra note 36; U. S. v. Grier, supra 
note 23; U. S. v. Greenwood, supra note 22. An erroneous in- 
struction that knowledge must be reasonable is not prejudicial if 
the court is also instructed that actual knowledge must be found 
to convict the accused. U.S. v. Bergen, supra. 

39. U. S. v. Greenwood, supra note 22. 
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If the offense involving wrongful possession 
of narcotics involves a sale, both the vendor and 
vendee may be charged as accomplices of each 
other. 

In the proof of narcotics offenses, it is fre- 
quently necessary to resort to laboratory tests of 
the substance itself or of bodily fluids wherein 
the presence of narcotics is suspected. A stip- 
ulation as to the results of such analysis may be 
accepted by the court since the stipulation in 
such a case will not amount to a judicial con- 
fession.*". One of the most common tests en- 
countered is the series of color reaction tests 
(Marquis, Frohde, and Mecke) used to ascer- 
tain the presence of morphine. These tests are 
reliable and when presented by qualified ex- 
perts, after it is established that the narcotic 
could enter the accused’s body only by eating or 
drinking, smoking, or injection, and such evi- 
dence may be used by the court to resolve a 
question of fact raised by the accused’s denial.“ 

In bringing the results of laboratory analysis 
to the court, an expert witness is usually quali- 
fied who then relates the procedures employed 
and his scientific conclusions. This expert 
testimony may be weighed by the court as other 
evidence.** A user of marihuana or a habit- 
forming drug may express an opinion on its 
identity.“ 

Because color reaction tests will indicate the 
presence of opium or opium derivatives in a per- 
son’s system, it is common to take specimens of 
an accused’s urine for analysis. If an accused 
is unconscious, a urine specimen may be ex- 
tracted by catheterization; it is immaterial that 
he was not warned or that he had no knowledge 
of the catheterization.* If the accused is con- 
scious and freely passes a sample, there is, of 
course, no question raised. If, however, he 
does not consent to such action, he may be 


40. U.S. v. Allums, supra note 16. 

41. ACM S-7345, Milton, 13 CMR 747. 

42. U. S. v. Andrews, 5 USCMA 66, 17 CMR 66; U. S. v. Navarre, 
5 USCMA 32, 17 CMR 32; U.S. v. McCoy, 4 USCMA 700, 16 CMR 
274; U.S. v. Griffin, 4 USCMA 699, 16 CMR 273; U. S. v. Samuels, 
4 USCMA 698, 16 CMR 272; U. S. v. Ford, 4 USCMA 611, 16 
CMR 185; Yates, supra note 19. See also, CM 367536, Derosans, 
13 CMR 449, and CM 366433, Ellibee, 13 CMR 416, where slightly 
different facts brought different results. In U. S. v. Payne, 6 
USCMA 225, 19 CMR 351, the presence of morphine, as indicated 
by five of six such tests, was held sufficient to found a corpus 
delicti so as to permit introduction of the accused’s confession. 

43. U. S. v. Ford, supra note 42; ACM 8806, Dillon, 16 CMR 835; 
Yates, supra note 19; NCM 262, Barnes, 13 CMR 552. See also, 
Ellibee, supra note 42. Where an expert’s testimony is relied on, 
it should go further than state that the substance “looks” like a 
narcotic, Hogan, supra note 11; or that the expert thinks the 
substance is narcotic but can’t be certain, CM 376931, Collins, 
17 CMR 433. See par. 138e MCM, 1951, on expert testimony in 





general, 

44. U. S. v. Smith, 3 USCMA 803, 14 CMR 221; Simmons, supra 
note 9; ACM 7234, Quindana, 12 CMR 790. 

45. U.S. v. Williamson, 4 USCMA 320, 15 CMR 320. 





ordered to submit a urine sample. This order 
contravenes no substantial personal right of the 
accused and noncompliance subjects him to 
prosecution for a violation of Article 92.° If 
the accused persists in refusing to submit a 
urine sample, after having been ordered to do 
so, he may be prosecuted as noted but he can- 
not be physically compelled to submit to cathe- 
terization. Catheterization under such cir- 
cumstances or against the manifest objection of 
the accused is violation of Article 31 and renders 
evidence so obtained inadmissible.” It has been 
held, however, that threat of catheterization 
does not render a freely passed urine sample 
inadmissible.* 

Since narcotics offenses generally are not 
susceptible to proof by direct evidence, circum- 
stantial evidence is frequently resorted to. 
Where evidence of accused’s commission of nar- 
cotics offenses is circumstantial in nature, the 
inferences from such evidence must not only 
prove all elements of the offense but must also 
exclude all reasonable hypotheses of innocence.*® 
In establishing the offense, evidence of previous 
use of narcotics may be received to establish 
motive,*° and subsequent use may rebut ac- 
cused’s claim on direct examination that he had 
never used narcotics. 

In addition to the foregoing considerations 
which are relatively peculiar to narcotics cases, 
there are the usual collateral questions concern- 
ing personal rights, such as violations of Article 
31 and unlawful searches and seizures.” Ques- 
tions involving Article 31 include inquiries 
without the prior warning,™ the taking of body 
fluids without the warning,™ and even entrap- 
46. U. S. v. Andrews, supra note 42; U. S. v. Barnaby, 5 USCMA 63, 

17 CMR 63; ACM 8386, Brint, 15 CMR 818. 

47. U. S. v. Speight, 5 USCMA 668, 18 CMR 292; U. S. v. Jones, 5 

USCMA 537, 18 CMR 61; Dillon, supra note 43. 

48. Dillon, supra note 43. 

49. CM 363696, Pile, 11 CMR 375; CM 358286, Green, 7 CMR 208. 

50. ACM 6280, Wright, 8 CMR 850. Other occasions where evidence 
of previous use may be admissible include collateral matters such 
as credibility, NCM 127, Thacker, 4 CMR 432; and evidence bear- 
ing upon specific intent, U. S. v. Robinson, 4 USCMA 488, 16 
CMR 62; NCM 325, Turner, 16 CMR 391; ACM 5861, Stevens, 7 
CMR 838. 

51. U.S. v. Brown, supra note 36. 

52. No analysis is made of the searches and seizures cases involving 
narcotics inasmuch as it is considered that no peculiar problems 
are involved. See, however, U. S. v. Berry and Mitchell, 6 
USCMA 609, 20 CMR 325; NCM 258, Stockdale, 13 CMR 540; 
ACM S-6534, Guest, 11 CMR 758; ACM 6172, Turks, 9 CMR 641; 
Gilbert, supra note 19; ACM 4957, Thomas, 4 CMR 729; ACM 
4115 Ward, 2 CMR 688; ACM 4023, Arteaga, 1 CMR 632. 

53. U. S. v. Payne, supra note 42; U. S. v. Seymour, 3 USCMA 401, 
12 CMR 157; Hawk, supra note 9; CM 360823, Price, 9 CMR 
442; CM 360614, Seymour, 9 CMR 455; CM 360348, Arista and 
Bergstrom, 9 CMR 359. 


54. U. S. v. Booker, 4 USCMA 335, 15 CMR 335; Milton, supra note 
41. See also, notes 45-48, supra. 
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ment. The taking of a specimen without force 
or compulsion is not within the purview of Ar- 
ticle 31, since the specimen is neither a confes- 
sion nor an admission nor does it constitute a 


55. U. S. v. Hawkins, 6 USCMA 135, 19 CMR 261; Harrison, supra 
note 12; NCM 295, Smith, 14 CMR 524; Norman and Smith, 
supra note 8. 





statement from the accused.” Of particular 
value to narcotics inquiries is the holding that an 
examination of an accused by a medical officer 
does not require the warning under Article 31." 





56. Milton, supra note 41. 
57. Barnes, supra note 43. 
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JURY DUTY—Calling of active duty military personnel for service on 
@ The Judge Advocate General was requested to render 
an opinion as to whether or not the State of Louisiana 
had the right to summon active duty military personnel 
for duty on criminal juries in that state. Only person- 
nel who were citizens of Louisiana and who did not 
occupy public quarters were said to be involved. 

It was noted that Louisiana law, unlike that of many 
other jurisdictions, does not have an express exemption 
from criminal jury duty for members of the armed forces 
or employees of the United States. 

It was the opinion of the Judge Advocate General 
that the question involved was one of interference with 
the operation of the Federal Government. After ana- 
lyzing the applicable court decisions the opinion was 
stated that “a state would be without power to compel 
a member of the armed forces on active duty to perform 
state jury duty should a determination be made by the 
man’s command, in any given case, that such jury 
duty would seriously interfere with the man’s perform- 
ance of his military duties.” JAG:II:1:WRM:mac, 9 
April 1956. 


DISHONORABLE DISCHARGE—tLegal status of serviceman receiv- 
ing 


® The following JAG letter contains information of 
general interest to the naval service. It is grouped with 
JAG opinions because of the subject matter involved. 

“Your letter of February 22, 1956 requested informa- 
tion as to the legal status (citizenship rights, public 
office holding, etc.) of a serviceman who has been 
separated by reason of a dishonorable discharge. 

“Whether a person who receives a dishonorable or bad 
conduct discharge is to be deprived of certain civil rights 
would depend upon the particular law governing such 
rights, and the interpretation thereof would be for the 
particular branch of government under whose province 
such rights are administered. While, as I am sure you 
will understand, it is therefore not within the Navy 
Department’s jurisdiction to pass on the withholding or 
granting of such civil rights, the following general in- 
formation on the subject may be helpful. 

“There is only one federal statute providing for the 
loss of citizenship as a result of conviction by a court- 
martial. The statute, in pertinent part, is quoted for 
your convenience. [Emphasis added] 

‘* * * a person who is a national of the United States 
whether by birth or naturalization, shall lose his na- 
tionality by— 
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(8) deserting the military, air, or naval forces of 
the United States in time of war, if * * * convicted 
thereof by court-martial and * * * dismissed or 
dishonorably discharged from the service of such 
oes gece * oe ae 
(9) Committing any act of treason against or at- 
tempting by force to overthrow, or bearing arms 
against, the United States, if * * * convicted 
thereof by a court-martial or by a court of compe- 
tent jurisdiction;’ (Act of June 27, 1952, C. 477, 
Title III, ch 3, § 349, 66 Stat. 267; 8 U. S. C. 1481) 
The Servicemen’s Readjustment Act (The Act of June 
22, 1944, C. 268, Title I, § 300, 58 Stat. 286; 38 U.S. C. 
693g) bars deserters or those discharged as a result of a 
General Court-Martial from all rights under any laws 
administered by the Veterans’ Administration. More- 
over, the Act of February 27, 1877 (c 69, §1, 17 Stat. 
242; 10 U. S. C. 627) provides that no person who has 
been convicted of a felony shall be enlisted or mustered 
into the military service. 
“In addition to the provisions of Federal statutes, 
however, State laws would have to be consulted especially 
with regard to eligibility to vote. Certain states deny 
this privilege to any person convicted of a felony. 
Whether a conviction by a court-martial of a particular 
offense would fall within such prohibition would nat- 
urally be a question to be resolved by the courts of the 
particular state. 
“State interpretation of pertinent statutes is impor- 
tant in other situations also. For example, Federal laws 
do not specifically disqualify a person who has been con- 
victed by court-martial from Federal jury service. 
However, they require that the Federal juror be com- 
petent to serve as a juror in the state in which the 
district court is held (Act of June 25, 1947, 62 Stat. 951; 
28 U.S. C. 1861) ; a determination which would again be 
made by the courts of the particular state. 
“It may further be said, in general, that in the absence 
of some constitutional or statutory provision to the con- 
trary, there is no restriction upon the power of the 
people to elect, or the appointing power to appoint, any 
citizen to office notwithstanding his past record. Many 
states, however, have constitutional or statutory pro- 
visions making conviction of particular crimes a dis- 
qualification to the holding of public office. In such 
states there is a division of opinion as to whether the 
conviction of a sister state or Federal court is disqualify- 
ing or whether the statute refers only to convictions by 
the courts of the state adopting the statute. 
«ce * *% JAG: II: 1: GAE: ems, 1 March 1956. 
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BURGLARY, HOUSEBREAKING, AND 
UNLAWFUL ENTRY 


CAPTAIN D. B. HUNTER, USMC 


HE LAW HAS ALWAYS LOOKED with 

favor upon real property and extended to it 
protection. This being so, invasions of one’s 
real property has, under certain circumstances, 
been the subject of the law’s sanction from 
earliest times. In more modern times, the law 
has extended its protection to a greater variety 
of circumstances which amount to an invasion 
of another’s realty. The Uniform Code of Mili- 
tary Justice and the Manual for Courts-Martial, 
1951 in supplement thereof, describe and name 
certain of these circumstances and pronounce 
them offenses. Three of these offenses, all 
closely related, are burglary, housebreaking, 
and unlawful entry, violations, respectively, of 
Articles 129, 130, and 134 of the Code. These 
three offenses are so closely related that it is 
almost impossible to discuss one without an 
understanding of the others. Yet, despite this 
fact there is only one element common to all, 
i. e., an unlawful entry of the real property of 
another. The purpose of this article, therefore, 
is to examine these offenses and to reveal their 
interrelationship, one with the other, with the 
hope that the understanding thereby gained will 
aid the reader to more efficiently and expedi- 
tiously process cases involving these offenses. 


BURGLARY 


The offense of burglary, denounced by Article 
129 of the Uniform Code of Military Justice, is 
one of the ancient English common law felonies, 
and, as defined in the Code, it contains all of the 
elements of common law burglary except for 
one substantial departure.!. An examination of 
Article 129, which denounces the offense of bur- 
glary, reveals that there are five essential ele- 
ments of the offense of burglary, each of which 
must be proved beyond a reasonable doubt be- 
fore trial counsel has proved the offense. The 
essential elements are: (1) a breaking; (2) and 
entering; (3) inthe nighttime; (4) of the dwell- 
ing house of another; (5) with the specific in- 
tent to commit one of the offenses punishable 
under the provisions of Articles 118 through 


1, Clark & Marshall Crimes, 5th ed., § 405, and Legal Legislative 
Basis, MCM, 1951, page 287. The common law required an in- 
tent to commit a felony whereas the UCMJ restricts the intent 
to that required in articles 118-128, UCMJ. 





128 inclusive of the Uniform Code of Military 
Justice.* 


(1) A Breaking 


The first of the essential elements of the of- 
fense named of burglary is a breaking. Under 
the Code, there are two types of breaking, actual 
and constructive.’ In order to prove this ele- 
ment, trial counsel is required to introduce some 
evidence of either an actual or a constructive 
breaking,‘ and the court cannot infer that the 
accused’s entry into the dwelling house was the 
product of a breaking merely from the presence 
of the accused within the dwelling house. 

An actual breaking has been defined as “Any 
removal or putting aside of something material 
which constitutes a part of the house, and which 
is relied upon as security against intrusion’.® 
The term “breaking”’ does not connote an actual 
fracturing of or the infliction of injury to the 
dwelling house. There is required, however, 
that there be an application of some force, how- 
ever slight, by which an obstruction to entry is 
removed. Thus, the mere turning of a door- 
knob so as to open a closed door, the lifting of a 
latch, the drawing of a bolt, the pushing in or 
breaking of a pane of glass, and the removal of 
a net or screen have all been held to constitute a 
breaking. Further, there is no requirement 
that the breaking be only of the outer shell of 
the dwelling house. Accordingly, one who 
opens a closed or locked inner door with the 
requisite intent has effected a sufficient break- 
ing, and it does not matter that the party is law- 
fully within the dwelling house, so long as he is 
not the owner. For example, the act of a serv- 
ant who opens a closed inner door with the req- 
uisite intent has been held to constitute a 
breaking.* Also, it is a breaking to enter, even 
with a key furnished by the occupant of the 
dwelling house, if the entry is made at a time or 
place other than authorized. Therefore, the 
servant or employee who returns at night after 
working hours and with the requisite intent 


2. Par. 208, Discussion, MCM, 1951. 

3. Par. 209, MCM, 1951. 

4. CMO 10-1947 p. 300; CMO 4-1943 p. 22; 2 Bul. JAG (Army) 311. 

5. Clark & Marshall Crimes, 5th ed., § 410; cf. Bouvier’s Law Dic- 
tionary, Rawle’s 3rd rev., page 392. 

6. U.S. v. Fell, CM 321765, 70 BR 363. 
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opens a locked door with his key has effected a 
sufficient breaking. 

In order for the acts of the accused to amount 
to a breaking some part of the dwelling house 
must have been broken. There is no breaking, 
within the meaning of that term, if the only item 
broken is a trunk or cupboard, even though 
these items have been set into a wall so as to 
become a part of the house.’ Also there is not a 
breaking within the meaning of that term, when 
a person, who has managed to gain entry into 
the dwelling house without a breaking, breaks 
out of the dwelling house. Neither is there a 
breaking when a person gains entry by further 
opening an already open door or by raising an 
already partially open window.® 

An actual breaking is not required in all 
instances. In certain circumstances the law 
regards the entry obtained as having been ob- 
tained by a breaking when in fact there has been 
no actual breaking. These circumstances are 


generally held to exist in those instances where . 


the entry has been obtained by a resort to fraud, 
trick, or coercion. The entry in such cases is 
then held to have been obtained by a “construc- 
tive breaking.” ® It is also a breaking for one 
to obtain entry by climbing down a chimney, for 
the reason that it is closed as much as the nature 
of the object will permit. 

The reader should keep in mind the fact that 
if a person enters a place where he has a right 
to be, even though he entertains the necessary 
criminal intent at the time of entry, there is no 
breaking. Similarly, where one obtains entry 
with the consent of the occupant, which consent 
is not obtained by fraud, coercion, or trick, there 
is no breaking. An example of the former sit- 
uation arises where the person enters the recre- 
ation room of his barracks or his sleeping com- 
partment on board his ship, while an example of 
the latter situation occurs where one enters a 
public room such as the dining room of a hotel. 


(2) And Entering 


The second essential element which must be 
proved before the offense of burglary is made 
out is an entry by the accused into the dwelling 
house. It appears that in drafting paragraph 
208 of the Manual for Courts-Martial, 1951 no 
substantial departures were made in the discus- 
sion of this offense appearing in Naval Courts 
“7. CMO 1-1924 p. 3; Burdick, Law of Crimes, § 703. 

8. Par. 208, MCM, 1951; This limitation is the last vestige of an 
ancient interpretation of the common law. It is submitted that 


modern authorities no longer observe this limitation and further 


that it is founded upon reasons repugnant to modern day juris- 
prudential concepts. 


9. U. S. v. Green, CM ETO 13126, 26 BR ETO 149; CMO 10-1947 
p. 300. 
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and Boards, 1937, and the Manual for Courts- 
Martial, United States Army, 1949.° In dis- 
cussing the provisions of the 1949 Army Manual 
the Judge Advocate General of the Army ob- 
served that the Congress probably intended to 
require an unlawful entry. Thus, there is not 
an entering within the meaning of the Code 
when a person enters a place where he has a 
right to be or if his entry is with the consent of 
one with a right of entry for the reason that 
such an entering is not unlawful. 

The Court of Military Appeals in discussing 
the question of the legality of an entry indicated 
that whether an entry is legal or illegal can be 
arrived at only by considering the question of 
authorization to enter, either express or im- 
plied. For this purpose the court divided struc- 
tures into three groups: (a) those which are 
wholly private in character (0) those which are 
public; and (c) those which are semi-private. 
An example of the first group would be one’s 
home. In that instance every entry would be 
unlawful unless there is found an invitation to 
enter, either express or implied. At the other 
extreme is the second group. An example of 
this group, which I prefer to the one given by 
the Court, would be the waiting room of a rail- 
road station located in a large city, it contains 
facilities open to the public for the public con- 
venience, and is open twenty-four hours a day. 
Here any unobstructed entry is regarded as law- 
ful. The problems, as always is the case, lies in 
the middle ground represented by the third 
group. Inthe words of the Court: ™ 

“The answer to this inquiry will depend on 
a variety of circumstances, only some of which 
will be mentioned, and no one of which will 
necessarily control, or even maintain relevance 
in all cases: (a) the nature and function of the 
building involved; (b) the character, status and 
duties of the entrant, and even at times his 
identity ; (c) the conditions of the entry, includ- 
ing time method, ostensible purpose, and numer- 
ous other factors of frequent relevance but 
generally insusceptible of advance articulation; 
(d) the presence or absence of a directive of 
whatever nature seeking to limit or regulate 
free ingress (e) the presence or absence of an 
explicit invitation to the visitor; (f) the invita- 
tional authority of any purported host (g) the 
presence or absence of a prior course of dealing, 
if any, by the entrant with the structure or its 
inmates, and its nature * * *,” 

However, in those instances where the entry 


10. Legal & Legislative Basis, MCM, 1951, p. 287. 
1l. U. S. v. Williams, 4 USCMA 241, 15 CMR 241. 
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is unlawful only the slightest entry is required. 
There is no requirement that the whole body 
enter the dwelling house. It is sufficient if any 
portion of the body enters. In fact under cer- 
tain circumstances it is unnecessary that any 
part of the body enter. For example in those 
instances where the accused has, for the purpose 
of effecting his criminal intent, inserted an in- 
strument into the dwelling house, the law con- 

iders that he has effected a sufficient entry. 
The instrument used by the malefactor may be 
inanimate, such as a gun, or it may be animate, 
such as the sending of an innocent child into 
the house to gather the property which the ac- 
cused intend to steal. Note, however, that the 
entry must be with the intent to accomplish the 
required criminal intent; merely entering in 
order to facilitate a further entry is insufficient. 
Thus, where one inserts a jimmy into a house in 
order to spring open a door or window there is 
not that entry the law requires nor, in the case 
where the accused breaks out a pane of glass and 
inserts his arm merely to unlatch the door or 
window." 

Both the breaking and the entering must 
occur in the nighttime, but there is no require- 
ment that the breaking and the entering occur 
at the same time or even on the same night.* 
However, both the breaking and entering must 
be accompanied by a specific intent to commit 
one of those offenses denounced in Article 118 
through Article 128 of the Code." 


(3) In The Nighttime 


As previously indicated, it is essential to the 
proof of the offense of burglary that trial coun- 
sel prove that both the breaking and entering 
occurred during the nighttime. In this re- 
spect the Manual adopts the ancient common 
law definition of nighttime, which is the period 
between sunset and sunrise when there is not 
sufficient daylight to discern a man’s face. The 
term daylight refers to illumination by the sun 
and when sufficient such illumination exists it 
is not possible to commit the crime of burglary.” 
Moonlight, however bright, has no effect on 





12. Snedeker, Military Justice Under the Uniform Code, 1953, § 3510g. 

13. Legal & Legislative Basis, MCM, 1951, p. 287. 

14, Clark & Marshall Crimes, 5th ed., § 412; Par. 208, MCM, 1951. 

15. Legal & Legislative Basis, MCM, 1951, p. 287. 

16. Par. 208, MCM, 1951. 

17. See 9 Bul. JAG (Army) 229 wherein a conviction of burglary 
was reduced to the lesser included offense of housebreaking for 
the reason that while the offense was committed between 2200 and 
2315 hours, it was committed at a latitude and time of year when 
the period between sunset and sunrise was illuminated by the sun 
creating a light condition commonly known as twilight and at 
the time and place of the offense it was believed possible to rec- 
ognize a man at 200 feet. 


whether the breaking and entering was com- 
mitted in the nighttime, and so far as the law is 
concerned there is no middle space between 
night and day.’® 


(4) Of the Dwelling House Of Another 


Article 129 requires that the structure which 
the accused breaks and enters be a “dwelling 
house”. Accordingly, if the building entered is 
something other than a dwelling house, then the 
offense committed is something other than bur- 
glary. Thus, it remains to discover what is a 
“dwelling house.” The Manual defined the 
term “dwelling house” as including outhouses ° 
within the common enclosure, farmyard or 
cluster of buildings used as a residence.” Win- 
throp defines the term “dwelling house” to in- 
clude not only the buildings of actual residence 
of the occupant of the premises, but all such 
other appurtenant buildings as are properly 
parcel of the main edifice. In order to con- 
stitute a structure as an “outhouse’’, it must be 
within a common enclosure with the main resi- 
dence or, if there is no common enclosure, it 
must adjoin and be used in connection with the 
main residence. If the outbuildings are beyond 
the common enclosure or on the other side of a 
public road then they are not such a part of the 
dwelling house as to be the subject of burglary. 
It must be both within the common enclosure 
and used in connection with the dwelling house 
for a domestic purpose.”? There is no require- 
ment that there be direct communication be- 
tween the main residence and the outbuilding.?* 

Further, in order for a building to qualify as 
a dwelling house, it must be a permanent struc- 
ture intended or adapted for habitation, and 
it must actually be inhabited at the time of the 
breaking and entering. The term “inhabited” 
connotes that the dwelling house is regularly 
used as a sleeping place by the owner, occupant, 





18. Winthrop, Military Law & Precedents, 2d ed., 1920, p. 684. 

19. The term “outhouse” as used in the Manual should be interpreted 
as meaning buildings apart from the main residence rather than 
be given its more popular and restrictive connotation. 

20. Par. 208, MCM, 1951. 

21. Winthrop, p. 684. 

22. 12 C. J. S., Burglary, § 18; One of the problems existing in this 
connection is whether a garage properly qualifies as an ‘“‘out- 
house.” The authorities seem to be split on this question. 

23. 12 C. J. S., Burglary, § 18. 

24. This requirement of a permanent structure is, undoubtedly, the 
reason that a tent cannot be subject of a Burglary, even though 
it is used as a permanent or full time residence (see Par. 208, 
MCM, 1951 and Winthrop, Military Law and Precedents, 2d ed., 
1920, p. 685 fn. 56) and even though a tent may be the subject of 
a housebreaking (Par. 209, MCM, 1951). This distinction is prob- 
ably founded upon historical considerations and not upon any 
reasons of policy or logic. It seems such a distinction should be 
inapplicable to the military services. 
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or some member of their family or a servant.” 
There is no requirement that the dwelling house 
be actually occupied at the time of the breaking 
and entering. The inhabitant may be tem- 
porarily absent, but his absence must be ac- 
companied by an intent to return. If the ab- 
sence is permanent or if the house has never 
been occupied at all then the building is not a 
“dwelling house” within the meaning of Article 
129. Accordingly, a newly built house, never 
lived in is not a dwelling house and, it is sub- 
mitted, neither is a house ordinarily rented out 
to tenants during the period between tenants. 

The use of a portion of a dwelling house for 
purposes other than that of residence, as for 
example a store or shop, does not deprive the 
building of its status as a dwelling house. If 
the building is habitually used as a residence, 
then a breaking and entering of any portion 
thereof with the requisite criminal intent is 
burglary, even though the portion entered is not 
the part used as a residence. Neither, is there 
a requirement that there exist direct communi- 
cation between the residential portion and the 
business portion. 

In the case of an apartment house or of a 
rooming house, each separate flat in the apart- 
ment house or room in the rooming house is 
considered to be the dwelling house of its oc- 
cupant. Thus, if a flat or room is unoccupied or 
is used for a purpose other than that of a resi- 
dence then such flat or room is not capable of 
being burglarized. 

Article 129 requires that the building entered 
be the dwelling house ‘of another.” On this 
connection, it is sometimes stated that a man 
cannot commit burglary of his own dwelling,” 
but in this sense the phrase refers not to an 
actual owner, but to the occupant of the prem- 
ises. Thus, a landlord who possesses title to the 
premises may be guilty of burglarizing them if 
they are rented out to a tenant who is in actual 
possession. 


(5) With The Intent To Commit An Offense 
Punishable Under Articles 118 Through 128, 
Inclusive 


Under Article 129, the last essential element 
which must be proved in order to make out the 
crime of burglary is the particular intent of the 
accused. The intent required is a specific intent 
to commit one of the offenses denounced in 
25. Inhabitancy is a question of fact and while sleeping within the 

building is considered the best criteria of inhabitancy, it alone 

may be insufficient to establish such a status. See Burdick, Law 

of Crimes, § 707. 

26. Snedeker, § 3510e; Winthrop p. 685; Burdick § 707a. 
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Article 118 through Article 128 of the Uniform 
Code of Military Justice.” If some other intent 
is proved the offense is not burglary, although it 
may be the offense denounced in Article 130 of 
the Code, i. e., housebreaking. 

It is necessary that the accused entertain this 
required specific intent, not only at the time of 
the breaking, but also at the time of the enter- 
ing. It is not enough if the accused formed the 
intent subsequent to his entry.** Proof of the 
intent, however, may be inferred from the cir- 
cumstances and the existence of the intent may 


be inferred from the actual commission of the | 
Further, the conduct of the | 


intended offense. 
accused after entry may be enough to allow the 
inference of the existence of the requisite intent 
even though the offense itself is not committed. 

There is no necessity that the accused actually 
commit the offense intended. If his intent ex- 
isted at the time of the breaking and entering 
and motivated the breaking and entering, that 
is sufficient to make out the burglary. The fact 
that the intended offense was or was not com- 
mitted or even was impossible of commissoin is 
completely immaterial. The accused need not 
even attempt to commit the offense in order that 
his conviction of burglary be upheld, assuming, 
of course, proof of all the elements.” 

One caution must be observed in connection 
with this element of specific intent relative to 
the instructions which must be given the court 
upon the law of burglary. It is not enough 
merely to state that the accused must possess 
the specific intent to commit the crime alleged 
in the specification. In order that the court may 
determine whether the accused had the partic- 
ular intent alleged, the law officer or president 
of the special court-martial should and must 
instruct upon all the elements of the offense the 
accused is alleged to have intended to commit.” 


HOUSEBREAKING 


The chief lesser included offense of the crime 
of burglary is that offense denominated as house- 
breaking.*' This offense, denounced by Article 
130 of the Uniform Code of Military Justice, is 
discussed in paragraph 208 of the Manual for 
Courts-Martial, 1951. As described in Article 
27. These offenses’ are murder, manslaughter, ‘rape and carnal knowl- 

edge, larceny and wrongful appropriation, robbery, 


maiming, sodomy, arson, extortion, and assault. 
1951. 

28. Clark & Marshall Crimes, 5th ed., § 413 (6); Digest of Opinions, 
Judge Advocate General of the Army 1912-1940, § 451 (33). 

29. Winthrop, p. 865. 

30. U. S. v. Brown, 4 CMR 650 citing U. S. v. Drew, 1 USCMA 471, 
4 CMR 63; U. S. v. Banks, 1 USCMA 479, 4 CMR 71; U. S. v. 
Avery, 1 USCMA 533, 4 CMR 125. 

31. Appendix 12, MCM, 1951, p. 540. 
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130, housebreaking may be broken down into 
three elements for purposes of discussion: (1) 
an unlawful entry; (2) of the building or struc- 
ture of another; (3) with the intent to commit a 
criminal offense therein. The reader will read- 
ilv note the differences between this offense and 
its parent, burglary. First, while there is still 
tie requirement of an unlawful entry, there is 
‘no requirement of a breaking. Secondly, the 
requirement that the entry occur in the night- 
time is done away with. An entry at any time, 
day or night, will suffice in a housebreaking. 
} Thirdly, the building or structure entered need 
Nnot be a dwelling house. It may be any building 
Ho° structure belonging to another. Lastly, the 
jiitent in housebreaking can be to commit any 
c’iminal offense as opposed to burglary’s re- 
quirement that the intent be to commit one of 
the offenses denounced in Articles 118 through 
128 of the Uniform Code of Military Justice. It 
is obvious from the above comparison that 
housebreaking is much broader than burglary 
and probably in military jurisprudence the more 
important of thetwo. The relationship between 
these two offenses, however, is such that one 
cannot be intelligently discussed without an 
understanding of the other. 


(1) An Unlawful Entry 


In housebreaking, as in burglary, there must 
be an unlawful entry,*? and that which has been 
previously said above about the requirement of 
an unlawful entry in burglary is equally ap- 
plicable to a discussion of housebreaking with 
the caveat that there be no breaking nor need 
the entry occur in the nighttime. The entry 
may occur at any time, day or night; however, it 
must occur concurrently with an intent to com- 
mit a criminal offense, else there is no house- 
breaking. 


(2) Of The Building Or Structure Of Another 


As previously noted the edifice entered in com- 
mitting a housebreaking is not restricted to a 
dwelling house as in burglary. The term 
“building” has been variously defined as “a 
fabric, structure, or edifice, designed for the 
habitation of men or animals or for the shelter 
of property ;” “A structure or edifice erected by 
man, composed of stone, wood, brick, marble or 
other proper substance, and intended for use 
and convenience; A structure or edifice inclos- 
ing a space within its walls, and usually, but not 
necessarily, covered with a roof.” * A room, 
shop, store, office, or apartment within a build- 
ing is also included within the meaning of the 
32. U. S. v. Williams, 4 USCMA 241, 15 CMR 241; U. S. v. Macias, 19 


CMR 942; U.S. v. Cox, 14 CMR 706. 
83. Black’s Law Dictionary, 4th ed., 1951. 











term “building.” ** The term “structure” as 
used in Article 130 is of the widest compass and 
it has been said to be “that which is built or con- 
structed; an edifice or a building of any kind. 
In the widest terms, any production or piece of 
work, artifically built up or composed of parts 
joined together in some definite manner 
* * *” 35 As used in Article 130, however, the 
term “structure” refers to those edifices which 
are in the nature of a building or dwelling. 
Examples of such are a stateroom, the hold or 
other compartment of a ship, house trailers, 
freight cars, tents, and houseboats.** These 
foregoing examples are merely illustrative and, 
of course, should not be treated as limiting the 
applicability of terms “building” or “struc- 
ture”, for, as so often is the case in law, the par- 
ticular circumstances of a given case will be 
controlling. It is perfectly possible that what, 
in one instance, will be within the terms will be 
without the terms in another instance. Once it 
has been determined that a particular edifice in 
a case is within the meaning of the terms “build- 
ing” or “structure”; there is no requirement 
that the building or structure be in use at the 
time of entry.* 


(3) With Intent To Commit A Criminal Offense 
Therein 


The specific intent required to be proved in 
order to make out the offense of housebreaking 
is much broader than in the case of burglary, 
encompassing as it does any criminal offense as 
opposed to a specific intent to commit an offense 
denounced by Articles 118 through 128 inclu- 
sive. What has been said above in the discus- 
sion of burglary, however, is equally applicable 
here and for that reason it will not be restated. 
One restriction upon the requirement of a 
specific intent in housebreaking must be ob- 
served. An intent to commit a “purely military 
offense” is not the requisite intent required in 
housebreaking. ‘An act or omission constitut- 
ing a purely military offense” is not deemed “a 
criminal offense” as that term is used in Article 
130.*° The term “purely military offense” has 
not yet been defined, but most probably it was 
meant to exclude offenses punishable in any of 
34. Par. 209, MCM, 1951. 

35. Legal & Legislative Basis, MCM, 1951, quoting from Favro v. 
State, 39 Tex. Cr. Rep. 452, 46 S. W. 192 (sic) [932]. 

Par. 209, MCM, 1951. For a rather exhaustive list of examples to 
which the terms “building” or “structure” have been applied, see 
12 C. J. S., Building. 

Par. 209, MCM, 1951. 

Par. 209, MCM, 1951; Article 130 was apparently based on Par. 
180e, MCM, 1949 (Report of the Committee on a Uniform Code of 
Military Justice to the Secretary of Defense, 1949) which fact 
was known to Congress at the time of enactment (Index and 


Legislative History, UCMJ, HH 1234) this limitation must be 
deemed to have also been enacted. 
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37. 
38. 
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the courts of the United States or of any State 
or Territory thereof or of the District of 
Columbia.” 


UNLAWFUL ENTRY 


A lesser included offense of both the offense 
of burglary and the offense of housebreaking 
is that violation of Article 134 of the Code called 
Unlawful Entry.” The offense of unlawful 
entry has been defined as the entry into a closed 
area of another without authority or consent of 
anyone competent te authorize the entry which 
entry thereby prejudices good order and dis- 
cipline or brings discredit upon the armed 
forces." The reader will note there are two ele- 
ments, the proof of which is necessary before 
the offense is made out: (1) the unlawful entry 
and (2) facts and circumstance indicating that 
the accused’s acts were prejudicial to good order 
and discipline or were of such a nature as to 
bring discredit upon the armed forces. 


(1) The Unlawful Entry 


What is an unlawful entry has been suffi- 
ciently discussed above so there is no need to 
repeat it here. The reader should note, how- 


ever, that in the offense of unlawful entry there 
is no requirement that the entry be made into a 
building, structure or dwelling house of another. 
The entry may be made into any closed area, 





39. Snedeker, § 3511h. 

40. Appendix 6c, specification 174; MCM, 1951; Appendix 12; MCM, 
1951; U. S. v. Love, 4 USCMA 260, 15 CMR 260. 

41. ACM S-5466 Vance, 10 CMR 747. 


whether a building or structure or merely the 
land of another.“ Note also that the entry need 
not be accompanied by any particular intent. 
No specific state of mind is required, the grava- 
men of this offense being the trespass resulting 
from the accused’s entry into or onto the prop- 
erty of another without consent or authority.* 


(2) Facts and Circumstances Indicating That 
The Accused’s Acts Were Prejudicial To Good 
Order and Discipline Or Were Of Such A Nature 
As To Bring Discredit Upon The Armed Forces 


The second element of proof of the offense of 
unlawful entry is facts and circumstances show- 
ing that the accused’s entry was either prejudi- 
cial to good order and discipline or that it was of 
such a nature as to bring discredit upon the 
armed forces. An unlawful entry standing 
alone is not enough.** It is impossible to do so 
and no good purpose would be served by a de- 
tailed account of facts or circumstances which 
have been held to satisfy this particular element. 
Each case must be individually judged upon its 
own facts as they are colored by the particular 
environment in which the alleged offense has 
occurred. 

It can be seen from this discussion that the oft 
repeated maxim that a man’s home is his castle 
is still applicable even if the shape of the home 
looks strangely like that of a tent. 


42. Appendix 6c, specification 174, MCM, 1951. 

43. ACM S-5466 Vance, 10 CMR 747; cf. U. S. v. Burden, 2 USCMA 
547, 10 CMR 45 at 49. 

44, CMO 5, 1947, p. 94; CMO 5, 1947, p. 124; cf. The Law Officer, DA 
Pam. No. 27-9, August, 1954. 








DIGESTS... 


(Continued from page 6) 


those being punished? (5) Was it the policy of the stock- 
ade officers to have all prisoners governed by one set of 
instructions? (6) Was there any difference in the treat- 
ment accorded him from that given to sentenced 
prisoners? 

In this case all of these factors were present and 
pointed to the fact that the accused was being punished. 
Therefore the Court held that the orders in question 
were illegal. U. S. v. Bayhand, 6 USCMA 762, 21 
CMR 84. 


MAIMING—The intent required in the offense of maiming de- 
scribed by Article 124, UCMJ is only an intent to injure, not an 
intent to inflict serious injury. 


@ The accused and Corporal H went into the tent of 
another soldier, Private F, with the intent to repay him 
for a beating administered to a Private C, a good friend 
of the accused. Corporal H shone his flashlight on 
Private F and the accused hit him “pretty hard.” The 
blow resulted in injuring Private F to such an extent 
that his eye had to be removed. Medical testimony 
indicated the injury could only have been caused by 
“some small instrument.” 
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The law officer instructed the court as follows, over 
the objection of the defense counsel: “* * * there is a 
requirement that the injury inflicted be serious and 
permanent. The offense of maiming only requires a 
general criminal intent to injure and does not require a 
specific intent to maim. Therefore it could be no de- 
fense to a charge of maiming that the accused intended 
only a slight injury, if in fact, he did inflict serious 
harm.” 

The accused was convicted, as charged, of a violation 
of Article 124, UCMJ. He was sentenced to a DD, total 
forfeitures, and confinement at hard labor for five years. 
The conviction was affirmed by a board of review. 

On appeal before the Court of Military Appeals the 
accused contended that the instruction of the law officer, 
supra, was erroneous and prejudicial since it should 
have required an intent to inflict serious injury rather 
than a mere intent to injure. Appellate defense counsel 
presented state authorities, from which, it was argued 
Article 124 was taken, which required the more serious 
intent. The court, however, disagreed with such a con- 
struction and held that the plain language of the statute 
indicated an intent to injure was all that was required. 
U.S. v. Hicks, 6 USCMA 621, 20 CMR 337. 
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